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Abstract 
This paper critically analyses the evolution of environmental clearance procedure in India, the reasons for                   
stern posture adopted by the Supreme Court of India  and then it evaluates the possibility of success or otherwise of 
the proposed Super-regulator. The paper suggests that the evolution of a correct organisational structure and effective 
manning of the organization will ensure the success of proposed Super-regulator. 
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1. Introduction  
The Government of India had been trying to speed up environmental clearances to the various projects 
in all most all major sectors of India. This has been necessitated by long perceived delays in the 
environmental clearances to the various projects. The erstwhile coalition Government of United 
Progressive Alliance (UPA) headed by the then Prime Minister Manmohan Singh had to bear the severe 
criticism on account of marked slowdown of the Indian economy. One of the major reasons for the 
slowdown of the economy lies in the fact that since almost last ten years the industrial growth rate had 
been very sluggish. As per the Economic Survey for 2012-13, the moderation in growth is primarily 
attributed to weakness in industry which has registered a growth rate of 3.5 per cent and 3.1 per cent in 
2011-12 and 2012-13, respectively. This was reported to come down even further during the 2013-14 
with the manufacturing sector further stunting due to lack of investment owing to the uncertainty created 
by UPA government charged with multiple mega scams 1. 
To overcome the criticisms the UPA government constituted a Cabinet Committee on Investment 
(CCI) headed by the Prime Minister but as per reports of the Ministry of Statistics and Programme 
Implementation (MOSPI) more than 301 central sector projects, each involving an investment of more 
than Rs.150 crore were delayed resulting in cost overruns to the tune of Rs.1.74 lakh crore. The original 
cost of 738 big projects being monitored by the MOSPI was Rs.9.05 lakh crore. The anticipated cost of 
these projects rose to Rs.10.79 lakh crore due to inflation. Apart from this massive investment not being 
made available to rev up the economy and create jobs, the cost of implementing these projects shot up 
due to inflation. The main reasons for delay in implementation were given as law and order problems, 
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delay in land acquisition, rehabilitation and resettlement problems, fund constraints, delay in forest and 
environmental clearances, right-of-way or right-of-use issues (India Today, 2013)1. 
The Indian economy had registered a continuously increasing growth rate from the year 2002 onward. 
Starting from less than 4 percent in the year 2002 it touched about 9 per cent in the year 2006-07 but then 
it came down to 4.6 per cent in the year 2008 (Fig. 1). This huge fall in the growth rate is attributed to 
the UPA government’s populist policies causing huge bottlenecks in the process of infrastructure 
investment and development. The political masters attributed the slowdown to global factors but the 
Deputy Chairman of Planning Commission, one of the chief economists of UPA government attributed 
the one third blame to the global cyclic downturn and two-thirds to the domestic factors.  
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Fig. 1. GDP growth rate of India during 1999-2014 
 
An earlier discussion paper by MoEF (2009)2had stated that “our environmental laws have been 
progressive, implementation by government agencies has left much to be desired. The institutional 
structures in their current form are inadequate for responding to the emerging environmental challenges, 
including river cleaning, management of wastes, hazardous substance and plastics management, dealing 
with chemical contamination, monitoring compliance with environmental clearances, etc. There is no 
suitable authority to comprehensively and effectively implement the Environment (Protection) Act 1986. 
2. Evolution of environmental governance in India 
Following the development in Environmental Impact Assessment practice in USA and Europe 
during the 1960-1970 India responded with establishment of a first ever panel named as the National 
Committee on Environmental 
Planning and Co-ordination constituted under the Department of Science and Technology (DST). 
However, the real urgency in dealing with the environmental matters started after the Bhopal Union 
Carbide Gas Tragedy in 1984. The first comprehensive act on environmental matters was promulgated 
as Environment Protection (EP) Act, 1986 which was an umbrella act covering the erstwhile fragmented 
regulation in the form of Water (Water Prevention & Control of Pollution) Act 1974 and Air (Prevention 
& Control of Pollution) Act 1981etc. Yet the EIA as an established procedure for environmental 
clearance could not come before 1994 when the EIA Notification under the same EP Act 1986 was 
promulgated.  
In the pre-1994 era the environmental concerns were almost totally ignored and all industrial or 
developmental projects were cleared by the concerned State Government except major River Valley 
Projects where the clearance had to be obtained from Ministry of Environment and Forest (MoEF) Union 
Government of India.  
The EP Act 1986 technically brought the Central Government in the forefront for the environmental 
regulation. The real exercise of these powers were started to be felt after 1994 EIA notification by MoEF3 
only. In this year, in exercise of the powers conferred by Section 3 of the Environment (Protection) Act, 
1986 read with rule 5 of the Environment (Protection) Rules, 1986 the Central Government directed that 
the required construction of new projects or activities or the expansion or modernization of existing 
projects or activities listed in the Schedule entailing capacity addition with change in process and 
technology shall be undertaken in any part of India only after the prior environmental clearance from the 
Central Government or as the case may be, by the State Level Environment Impact Assessment 
Authority, duly constituted by the Central Government in accordance with the procedure specified in the 
notification. As per the notification all projects or activities included as Category ‘A’ in the Schedule 
including expansion and modernization of existing projects or activities and change in product mix, 
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require prior environmental clearance from the Central Government in the Ministry of Environment and 
Forests (MoEF) on the recommendations of an Expert Appraisal Committee (EAC) constituted by the 
Central Government for the purposes. All projects or activities included as Category ‘B’ in the Schedule 
including expansion and modernization of existing projects or activities or change in product mix require 
prior environmental clearance from the State/Union territory Environment Impact Assessment Authority 
(SEIAA). The SEIAA is supposed to base its decision on the recommendations of a State or Union 
territory level Expert Appraisal Committee (SEAC) constituted for this purpose3. 
As per the notification the EIA is a systematic covering with the various aspects of geo-bio-physio-
chemical environment in the proposed area of any proposed activity.  The socio-economic effects of the 
proposed activity were also made as an important part of the EIA study.  
Accordingly, the environmental clearance process for new projects comprise of a maximum of four 
stages in sequential order i.e. Screening (only for Category ‘B’ projects and activities), Scoping, Public 
Consultation and Appraisal.  
The regulatory authority are supposed to consider the recommendations of the EAC or SEAC 
concerned and convey its decision to the applicant within forty five days of the receipt of the 
recommendations of the Expert Appraisal Committee or State Level Expert Appraisal Committee 
concerned or in other words within one hundred and five days of the receipt of the final Environment 
Impact Assessment Report and where Environment Impact Assessment is not required, within one 
hundred and five days of the receipt of the complete application (MoEF, 2006).The appraisal and other 
administrative powers are vested in MoEF at central and State Environment Impact Assessment 
Authority (SEIAA) at state level which are to be assisted by Expert Appraisal Committees at both central 
and state level which are constituted by the central government as per the established provisions and 
criteria laid down in the notification. 
The systematic and scientific forecasting of the likely impacts can be a wonderful tool for the 
regulators, government and any general public who could be affected due to the proposed activities. It is 
the reason that the world over EIA has become an essential tool for the decision makers as it also helps 
in making informed decisions about the incremental pollution loads as well as a prediction of 
environmental quality in future. However, the same cannot be said to be true in Indian scenario as the 
environmental management practices in general and EIA in particular is plagued by variety of problems.  
3. Pitfalls of Indian system of environmental governance 
Economic liberalization and consequent economic growth has been implicated for high human cost 
also4-7. Various high profile cases have to face vociferous opposition from various quarters. The major 
cause of such oppositions have issues related to land acquirement, forest clearance, rehabilitation and 
resettlement, deficiencies in environmental assessments, religious and other social issues etc8-9.  
The reason for the slow growth rate of India in last ten years is attributed to long delays in the approval 
of the new industrial or developmental projects. To get rid of its negative image in the public at large 
particularly looking to the general election scheduled in early 2014 the UPA government decided to take 
many bold initiatives to speed up the environmental clearance process. One such major was the change 
of the portfolio of Central Minister for Environment. Under the perceived changed atmosphere the 
Ministry of Environment and Forest (MoEF), Government of India (GOI) too started clearing the long 
pending environmental clearance of various projects. 
However, the haste in which such decisions were being taken did not go well with all and the matter 
went to the Supreme Court of India (SCI). The matter became so much critical that the Supreme Court 
of India interfered in the matter and it ordered the government to appoint a National Environmental 
Regulator which was supposed to take up comprehensive environmental impact assessment (EIA) of 
projects. The matter becomes highly important and engaging in view of the facts that the Government of 
India was opposed to any such move          .    
The whole issue started from the case of Lafarge Umiam Mining Private Limited v. Union of India & 
Ors. [(2011) 7 SCC 338] where the Supreme Court had refused to interfere with the decisions of the 
Ministry of Environment and Forests (MoEF) for granting the site clearance, EIA clearance etc., laid 
down some guidelines to be followed in future cases in Part-II of its order dated 06.07.2011. These 
guidelines have been stated in Para 122 of the said order and subpara (i.1.) of Para 122, this Court called 
upon the Central Government to appoint a National Regulator under Section 3(3) of the Environment 
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(Protection) Act, 1986 for appraising projects, enforcing environmental conditions for approvals and to 
impose penalties on polluters. 
Despite the order dated 06.07.2011 of the SCI, the Central Government did not appoint a National 
Regulator under Section 3(3) of the Environment (Protection) Act, 1986. The matter kept on lingering 
till January 6, 2014 when hearing the case of T.N. Godavarman Thirumulpad versus Union of India and 
others the SCI set aside all objections of the GOI and it said that the super regulator was the need of the 
hour as it declared the present mechanism deficient.  
Here I examine what are the major deficiencies in present system of environmental governance.  
EIA in India is almost entirely prepared by independent consultants. These consultants are required to 
collect the base data on all components of the environment.  Based on the same the EIA in a more or less 
standardized format is prepared which is defended by the project proponent and consultant before the 
respective authority either at state or central level as the case may be. In spite of all elaborate provisions 
the environmental clearance process is highly inefficient and ineffective. The reasons of this are as 
enumerated below: 
a. Human element 
The major reason is the lack of integrity, proper training and resources in the majority of 
consultants, regulators and decision makers often results in illogical, unscientific and inadequate 
EIA reports and consequent decisions.  
b. Lack of coordinated approach 
The new EIA rules have made MoEF, GOI as the most important authority for dealing with 
environmental regulations and their implementation. However, the Ministry is not able to 
discharge its role properly. It suffers from the lack of a national vision and is unable to convince 
the states for the need or otherwise of any particular project. This ministry is also seen by many 
as an instrument in the hands of central government which uses it selectively depending on the 
political exigencies.    
c. Manning of expert committees 
It has been observed that most of the members of EAC or SEAC may be qualified as per 
definition of ‘Professional’, lack the real environmental understanding and hence they are likely 
to miss the real issues and at the same time may harp on insignificant issues. Further the 
membership of EAC or SEAC is only for a limited tenure, is restricted mainly for government 
employees and lacks any transparency in selection. In reality these expert committees are only 
a tool in the hands of officials of MoEF or State Pollution Control Agencies.  
d. Poor science and technology 
EIA has evolved in developed countries and the practices and procedures are very much sync 
with the available science and technology.  The similar practices are being implemented in India 
without a regard for available science and technology. This has resulted in numerous oddities 
in the EIA practices and control measures for the control of environmental pollution. The level 
of knowledge about the environmental issues is still very low in India. Even the so called 
educated class knows very little about the intricacies of environment.  
 
 
e. Adhocracy at its best 
Most of the decisions are based on all considerations which are very short sighted and having 
no consideration for long term environmental management. Consideration of incremental load 
on pollution levels is almost absent in decisions. Only a knee jerk type of responses are seen 
whenever the pollution level in certain pockets goes beyond the digestive capacity of common 
masses.  
f. Fatalistic attitude 
Most decision makers act without rationality and more often pollution is not considered as a 
necessary evil of the development. Hence, in most of the cases the regulators end up supporting 
the Project Proponent with or without some prior understanding between them.  
g. Socio-cultural impacts a black box 
Almost, none of the mega projects carried out so far in India have realistically addressed the 
socio-cultural issues. Most of the mineral rich areas in India are today located in tribal and 
largely less travelled areas of the country which are house to the dwindling forests available in 
India. The inhabitants of such reason suffer due to poor or nonexistent records or enough 
numerical strength to oppose any move on them.  Understanding of the socio-cultural impacts 
is also very low among the majority concerned. It is reported10-12 that in India project-related 
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displacement has a disproportionate impact on tribal communities and since 1990, it has been 
estimated that tribal people account for majority per cent of the internally displaced in India, 
despite accounting for only 8 per cent of the total Indian population. 
h. Public participation (PP) woes 
The major pillar of EIA is public participation. However, in India it is the weakest part of the 
whole process. PP here is not solicited before making any major decision. Only at an advanced 
stage of project cycle the affected population comes to know that a project is likely to affect 
them. Even at an advanced stage the public do not know full extent of impacts or the underlying 
science or technology. Most of the concerned people do not even know as to what their rights 
are or how that can be implemented. In most of PP, the public end up asking more jobs or 
facilities from the proponents without understanding the project per se. 
i. Lack of long term planning and prioritization 
The biggest lacuna in Indian environmental management is widespread lack of long term 
planning and a plan of prioritization in various decisions. Some state like Maharashtra did create 
Environmental Zoning Map yet the real implementation of the same is not effective. Most other 
parts of the nation have not yet thought of environmental zoning.  
j. Lack of Environmental Database and Environmental Information Centers 
In absence of any national or state database dealing comprehensively with various aspects of 
environmental protection is a major lacuna for big country like India. The fast developing 
country like India urgently require creation of a national database and large number of 
information centers to facilitate the dissemination of environmental information, creation of 
awareness and long term studies to facilitate the environmentally proper decisions.   
4. Is the super-regulator a solution to the menace?  
Based on the personal discussion with many members of both EAC and SEAC the author is 
convinced that yes India is in an urgent need of Super-regulator. The Supreme Court of India which is 
also known as one of the most impartial and legally sound court of the law in the world has instructed 
the Government of India for the same. Now to an observer from the West the move may appear retrograde 
or at least against the ‘spirit of federalism’ and concentrating the power in a central agency.  As the 
literature13-15claimed, that a high degree of state environmental regulatory activity can spur uniform 
federal legislation which is a result of pressure from the regulated community. This proposition believes 
that the formation of uniform federal legislation in the interest of the industry. However, in India the 
situation demands for a separation of policy making and execution of the policies which is dealt by a 
single authority known as Ministry of Environment and Forest (MoEF) along with its subjugate Central 
Pollution Control Board (CPCB). As per the discussion paper by MoEF, GOI (2009) the job of legislation 
and policy-making shall be the responsibility of the MoEF. The job of regulation, monitoring and 
enforcement shall be the responsibility of a new National Environment Protection Authority (NEPA). 
The judicial adjudication shall be the responsibility of the National Green Tribunal (NGT). As per the 
discussion paper the State Pollution Control Boards (SPCBs) will continue to play their respective roles 
in environmental management. In the case of the Central Pollution Control Board (CPCB), some 
functional adjustments may be required taking into account the role of the NEPA. 
In order to have an effective Super-regulator it is essential to ensure that it should have statutory 
powers granted through parliamentary process. This authority should not be subjugate or allied to MoEF 
and should be financially and administratively independent. The regulators to be appointed in the NEPA 
needs to be professional of highest calibre and experience and should enjoy statutory immunities. Further 
these members need to have fixed and renewable terms of professional service. In case of any breach of 
trust or misuse of official powers these regulators must be awarded exemplary punishments.  
5. What should be the organisational design of NEPA: The super-regulator 
The proposed National Environmental Regulator (NER) as envisaged by the SCI is to have its head 
office at Delhi and branches in as many as states as required. The NER is supposed to draw its power 
from Environment Protection Act (1986) and is advised not to encroach upon the powers of the central 
government. What makes this otherwise simple proposition special is that the NER is supposed to 
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implement the National Forest Policy (1988) also.  Further the SCI clearly stated that NER should 
appraise the proposed projects, enforce environmental conditions for approvals and to impose penalties 
on the default of the same and on other polluters. NER is required to carry out an independent, objective 
and transparent appraisal and approval of projects for environmental clearances and to monitor the 
implementation of the conditions laid down in environmental clearances. 
The issue of organizational design of proposed Super-regulator is very important issue as it will decide 
the fate of ultimate fate of this major change in the way the environment is managed in a big and fast 
developing nation like India. The personal discussion held with many serving or ex-regulators has echoed 
a general agreement that there are too many laws and rules in the environmental management but their 
implementation leaves much to be desired. Is such a condition the proposed Super-regulator runs the risk 
of becoming another costly judicial misadventure. In the discussion paper on proposed NEPA the MoEF 
had proposed four options for the organisational design with National Green Tribunal (NGT) as the 
common independent adjudicating agency: 
x Option 1: Create a National Environment Monitoring Authority (NEMA) focused on 
Compliance and Enforcement 
x Option 2: Create a Full-Fledged NEPA that subsumes the CPCB 
x Option 3: Create a NEPA, with a separate CPCB continuing to report to MoEF 
x Option 4: Create a NEPA, with CPCB reporting into it 
In the considered opinion of the author the option 1 and 3 will only bring in another agency among 
the many to be dealt by the concerned and the Super-regulator will only become a subservient agency to 
the MoEF. Option 2 and 4 are the real options with the proper regulatory teeth for the proposed Super-
regulator. Out of these two options option 4 is the most desirable option in the opinion of this author 
which will be really able to tackle the multiple problems and lack of coherence in the Indian 
environmental management.  
The success of proposed Super-regulator or NEPA depends solely on the evolution of a correct 
organizational structure and then on effective manning of the organization. Once these two issues are 
properly addressed rest of the things will fall in place.  
6. Conclusions 
It is a crying need which is also endorsed by the SCI that there is a separation of policy making and 
execution of the policies relating to environmental governance. The proposed National Environment 
Protection Authority (NEPA) if armed with statutory powers and proper organizational design can 
perform in the real interest of the nation. The separation of policy making, policy implementation and 
corrective action and environmental adjudication in the form of three agencies namely MoEF, NEPA and 
NGT can fulfill the long desired organizational development for effective environmental governance.   
For an effective Super-regulator it should have statutory powers granted through parliamentary 
process. And organizationally it should not be subjugate or allied to MoEF and should be financially and 
administratively independent. To ensure functional efficiency the regulators of NEPA needs to be 
professional of highest calibre and experience and should enjoy statutory immunities. The appointed 
regulators should have fixed and renewable terms of professional service and in case of any breach of 
trust or misuse of official powers these regulators must be awarded exemplary punishments. 
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